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In the Supreme Court 
of the State of Utah 
DREXEL B. DlJCKINSON, a minor, ) 
by DELL B. DICKINSON, Guardian 
Ad Litem and DELL B. DICKINSON, 
individually, 
Plaintiffs and Appeliants Case No.10591 
vs. 
WILLIAM MASON, M.D., 
Defendant and Respondent. 
APPELLANT'S BRIEF 
STATEMENT OF KIND OF CASE 
Plaintiff, Drexel B. Dickinson, a minor, by his guard-
ian ad litem Dell B. Dickinson sued for damages arising 
from defendant's negligent care and treatment of an in-
jured right index finger, which resulted in amputation 
of the said finger, thereby causing plaintiff pain, dis-
figurement and permanent disability; and plaintiff, Dell 
B. Dickinson, sued defendant for hospital and medical 
expenses incurred on behalf of Drexel B. Dickinson, as a 
result of defendant's negligent care and treatment of the 
said minor. 
DISPOSITION IN LOWER COURT 
At the conclusion of plaintiffs' case, defendant moved 
the court for a judgment of involuntary dismissal under 
the provisions of Rule 41 (b), Utah Rules of Civil Pro-
cedure, upon the ground that on the facts presented, and 
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2 
the law applicable thereto, plaintiffs had shown no right ' 
to relief. The court discharged the jury and entered its ' 
order dismissing the case. Plaintiffs' motion for a new 
trial was duly filed and was denied on January 18, 1966. 
Plaintiffs appeal therefrom. 
RELIEF SOUGHT ON APPEAL 
Plaintiffs seek to reverse the judgment of the lower 
court and to have the cause remanded for a new trial. 
STATEMENT OF FACT'S 
On August 11, 1959, plaintiff Drexel B. Dickinson, 
age nine while visiting his grandmother in Panguitch, 
Utah, accidentally cut his right index finger with a 
butcher knife that had previously been placed in an up-
right post of a fence on which he was climbing. 
Drexel was taken to the L.D.S. Hospital in Panguitch, 
Utah, and defendant, Dr. Mason, undertook the treatment 
of the injured finger. 
Defendant cut the bone from the end of the finger 
and folded the remaining skin over the end of the finger 
and bandaged it. Drexel then returned to his grand-
mother's home. 
On Thursday, August 13, 1959, Drexel was taken to 
defendant for consultation prior to the family's returning 
to its home in Magna, Utah. Plaintiff Dell B. Dickinson 
inquired as to the proper care to be given Drexel and was 
advised by defendant not to disturb the bandages for at 
least a week. Plaintiff Dell B. Dickinson inquired further 
as to seeking medical attention for Drexel upon his ar-
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rival in Magna, Utah, in response to which defendant 
said, "No, don't take him to another doctor for at least 
a week; I don't want that bandage disturbed." (T-96, lines 
8 through 15). 
During the night of August 14, 1959, Drexel was cry-
ing and complaining of pain to such an extent that his 
parents took him on the following morning to their family 
doctor, Glenn iC. Wilson, a general practitioner. 
Dr. Wilson unwrapped the bandage, which defend-
ant had applied. The finger was black and dead. Dr. 
Wilson diagnosed the condition as dry gangrene, resulting 
from loss of circulation in the finger due to the tightness 
of the bandage. Dr. Wilson delayed hospitalization for 
one day, in an attempt to revive circulation, and when 
such was not possible, Drexel was hospitalized at St. 
Mark's Hospital, Salt Lake City, Utah, and Dr. Boyd 
Holbrook amputated the finger. 
POINT NO. I 
THE AMOUNT TO BE AWARDED AS DAMAGES 
FOR THE PAIN AND SUFFERING OF PLAINTIFF 
DREXEL B. DICKINSON RESULTING FROM GAN-
GRENE SHOULD HAVE BEEN SUBMITTED TO 
THE JURY. 
The evidence before the court, at the conclusion of 
plaintiff's case, was that Drexel's finger had been band-
aged too tightly, an improper type of bandage had been 
used, and as a result thereof, dry gangrene had set in. 
The pain and suffering experienced because of the gan-
grene was over and above the pain resulting from the 
injury. It had no relationship to the question of whether 
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or not amputation would be necessary. 
Dr. Wilson, who was the only expert who testified 
on the point, testified that the finger was dark because 
the bandage was so tightly applied that the circulation 
was obstructed in the finger, (T-24, line 10 through 12) 
and that the condition found was gangrene. (T-23, lines 
15 through 17). Dr. Wilson further testified that, in his 
opinion, the bandaging was done negligently because the 
material was of a constrictive type. He further testified 
that accepted medical practice, about which there could 
be no disagreement among doctors, would be never to use 
a constrictive dressing of any type on an injury of this 
nature. ( T-34, line 1, through line 1, T'-36) 
1The excruciating pain suffered by Drexel as a result 
of defendant's negligent acts was testified to by Dr. Wil-
son CT-67, line 23, through line 9, T-68) ; by plaintiff 
Drexel B. Dickinson (T-87, line 28 through line 5, T-88 
and T-93, lines 8 through 29) ; by Plaintiff Dell B. Dick-
inson ( T-96, lines 1 through 25) ; and by Mrs. Mary Dick-
inson, mother o.f Drexel, ('r-108, line 20 through line 9, 
T-109). 
Drexel's counsel, in his argument to the lower court 
for the judgment of dismissal, stated, "There is evidence 
from which a jury might find that the bandage was too 
tightly applied." (T-123, lines 19 and 20). 
The question of the amount to be awarded as dam-
ages for Drexel's pain and suffering resulting from gan-
grene should have been submitted to the jury. 
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POINT NO. II 
JUDGMENT OF DISMISSAL SHOULD NOT BE 
GRANTED IF THERE IS ANY EVIDENCE TO SUP-
PORT THE ACTION EVEN THOUGH THERE AP-
PEARS TO BE A CONFLICT IN PLAINTIFF'S EVI-
DENCE. THE SUFFICIENCY OF EVIDENCE IS FOR 
THE JURY. 
The lower court apparently dismissed the action be-
cause of the statement by Dr. Wilson that the finger 
would have to be amputated regardless of gangrene. 
Dr. Wilson also testified that the finger would have 
been a normal functioning finger if it had been properly 
treated. (T-42, lines 1through13) ('T-60, lines 6 through 
12). 
There was testimony by plaintiff Dell Dickinson that 
defendant himself told him Drexel would have a func-
tional finger and that the length of the finger would be 
about the same as prior to the injury. (T-104, lines 3 
through 8). Rula Dickinson testified that defendant told 
her that he did not anticipate that there would be any 
necessity to completely amputate the finger. (T-120, line 
11 through line 7, T-121). 
Defendant's own actions and treatment in not ampu-
tating at the time of the original injury coupled with 
his conversations, as ref erred to above, is evidence that 
defendant's own opinion was that amputation was 
neither necessary nor desirable. 
In 53 Am. Jur. Trial 325, P. 263, it is stated: 
"A request to nonsuit should not be granted where, 
at the time it is made, it is impracticable for the 
trial judge to say what facts have been establish-
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ed. Nor should a nonsuit be granted where the i 
facts are in ~spute because of contradictory evi-
dence, or the mference from the evidence is open 
to debate. A motion for a nonsuit should be grant-
ed only where there is no contrariety of evidence 
as to the facts and not where the evidence raises 
a question for the jury." 
In Kitchen v. Kitchen, 83 Utah 370, 28 P 2nd, 180, 
where a motion for nonsuit was granted at the close of 
plaintiffs' case upon the ground that the evidence was 
insufficient to show plaintiff was entitled to relief, the 
court said: 
"It is the duty of the court when a motion for a 
nonsuit is interposed, in passing upon the motion, 
to consider the facts well pleaded and admitted 
as established, and to assume as true all facts 
which could be properly found by a jury from the 
evidence, and in addition thereto give the plaintiff 
the benefit of every fair and legitimate inference 
and intendment which may fairly and legitimately 
arise from the evidence received. Lowe v. Salt 
Lake City, 13 Utah 91, 44 P. 1050, 57 Am. St. Rep. 
708; Jennings v. Pratt, 19 Utah 129, 56 P. 951; 
McGmrry v. Tanner and Bakes Co., 21 Utah 16, 
59 P. 93; Dunn v. Salt Lake and 0. Ry. Co., 47 
Utah 137, 151 P. 979." 
In Martin v. Stevens, 131 Utah 484, 243 P. 2nd 747, ' 
a motion for dismissal, under Rules of Civil Procedure, 
rule 41 (b), upon completion of plaintiff's case, the court 
said: 
"In apraising the dismissal which was granted 
against the plaintiff, he is entitled to have us r~­
view all of the evidence, together with every logt· 
cal inference which may fairly be drawn therefrolil 
l 
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in the light most favorable to him". 
In Burningham v. Burke, 67 Utah 90, 245 P. 977, in 
passing on the question of sufficiency of evidence in 
granting or denying a motion for a nonsuit, the court said: 
"There is a marked distinction between looking 
at evidence in a light most favorable to a plaintiff 
for the purposes of a nonsuit, and considering, 
weighing, and judging it for purposes of findings, 
Situations may well arise where the evidence is 
sufficient to require the overruling of a mo.tion 
for nonsuit, but, when weighed and considered for 
the purposes of findings, may not preponderate 
in favor of the plaintiff." 
From the testimony in this case, it appears to plain-
tiff that the lower court should have concluded that 
reasonable men could arrive at different conclusions as to 
whether all the essential facts were proved and therefore 
should have denied the motion for dismissal. 
POINT III 
PLAINTIFFS' EVIDENCE SHOWED, BY EXPERT 
TESTIMONY, THAT IN THE TREATMENT OF THE 
ORIGINAL INJURY, DEFENDANT DID NOT EXER-
CISE THE ORDINARY CARE, SKILL AND KNOWL-
EDGE REQUIRED BY DOCTORS IN THE COMMUN-
ITY WHICH HE SERVED. 
The import of the testimony of Dr. Wilson during 
cross-examination is as follows: The original injury was 
not sufficient to cause amputation of the finger, but after 
Defendant had taken more bone from the finger in an ef-
fort to get a full thickness graft he caused the remaining 
portion o.f the finger to become nonfunctional, so that the 
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amputation was directly caused by the type of care and 
treatment he received from defendant. (T-61, line i 
through line 22 T-67) 
As has been ref erred to previously, the testimony 
of Dr. Wilson was that with proper treatment, the initial 1 
injury would not have necessitated subsequent amputa- , 
tion. ( T-42, lines 1 through 13) · 
POINT IV 
PLAINTIFF, DELL B. DICKINSON'S CLAIM FOR 
DAMAGES FOR MEDICAL EXPENSES SHOULD 
HA VE BEEN SUBMITTED TO THE JURY. 
If it be assumed that amputation of Drexel's finger 
was inevitable, (and plaintiff contends otherwise) medi-
cal expenses were incurred in ex:cess of those which would 
have been incurred without gangrene. Dr. Wilson's en-
tire bill would have been avoided. 
The question of the amount of recovery for medical 
expenses should have been submitted to the jury. 
CONiCL USION 
Plaintiffs respectfully submit that any one of the 
four points set forth in the above brief is a sufficient 
ground to reverse the judgment of the lower court and 
remand the cause for a new trial, with costs awarded to 
1 
appellant. 
Respectfully submitted 
FRANK E. DISTON and 
JOHN W. LOWE 
OF BRAYTON, LOWE AND 
HURLEY 
1001-5 Walker Bank Building 
Salt Lake iCity, Utah 
Attorneys for Plaint ff s-
Appellants 
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